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IN THE THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIM 

TRIBUNAL, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Member,MACT,  

    Udalguri, Assam.  

 

Reference    : MAC CASE NO.2/2014. 

Claimant            :  Sri Dulal Nath. 

          Vs 

1. Sri Dijen Saharia….Owner of the vehicle. 

2. Sri Dhanjit Nath…. Driver of the vehicle. 

3. New India Assurance Co. Ltd., 

     Kokrajhar Branch, Kokrajhar (Assam).. Insurer. 

                                ……………. Opposite parties. 

 

Date of hearing argument :- 7.5.2015. 

 

Date of Judgment   : 7.5.2015. 

 

For the claimant  : Mr. Dipen Sarma, Advocate. 

 

For the insurer :Mr. N.Chakraborty, Advocate, Udalguri. 

 

J U D G M E N T 

 

1.  This is a petition U/S 166 of the M.V. Act. 

 

2. Brief fact of the case, is that on or about 8 pm of 11.5.13 the claimant 

was traveling from village Dhupguri under Khairabari P.S. to Sipajhar for 

performing Bihu dance at Rangali Bihu open function being a member of 

Nayanjyro Bihuwa Dal alongwith another 16 Nos. by a vehicle bearing 

registration No.AS.01 EC 3004 (TATA Winger). While the vehicle reached 
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Kalaigaon it fell down from MB road and hit a bamboo grove rash and 

negligent driving of the driver of the vehicle, as a result all the inmates of the 

vehicle sustained grievous injury. The local public immediately informed the 

matter to police station. Accordingly police reached at the spot and sent the 

victim to Kalaigaon State Dispensary. After giving preliminary treatment the 

injured was referred to Mangaldai Civil Hospital for better treatment. Then the 

injured had been referred to GMCH where the injured admitted as an indoor 

patient and since then the injured undergoing treatment at GMCH.  In this 

connection an FIR was lodged at Kalaigaon P.S. and accordingly police 

registered the case vide Kalaigaon P.S. case No.73/13 U/S 279/338 IPC. The 

claimant stated that his monthly income is Rs.10,000/- from his profession of 

business. He has incurred an expenditure of Rs.2,00,000/- for medical 

treatment and as such the claimant claim Rs.4,00,000/- as a compensation.  

 

3. The O.P. No.1  & 2 have appeared and contested the case by filing 

W.S. In the W.S filed by O.P. No.1 and 2 by contesting and controverting all 

the averments of the petition inter-alia stating that the vehicle is insured with 

the New India Insurance Co. Ltd. At Micro Branch Office of Kokrajhar vide 

policy No.53030031120100002535 and the period coverage is 4.9.12 to 3.9.13 

and the fitness certificate was valid upto 9.2.14. The permit of the vehicle was 

renewed upto 14.9.13. Similarly Road tax has been paid upto 14.10.13. That 

apart, O.P. NO.2, the driver of the vehicle has a valid DL which is valid upto 

3.4.15. The driver of the vehicle drove the vehicle at a normal speed and with 

due caution. It was not due to negligence of the driver of the vehicle but to 

sudden accident and as such praying for discharging the liability to pay 

compensation by the owner and driver of the vehicle.   

 

4. O.P. No.3 has contested the case by filing W/S and stated that the 

claim is not maintainable. There is no cause of action, the driver had not valid 

licence and there was no valid permit and fitness certificate. It is also stated 

that at the relevant point of time the alleged vehicle has not been plying with 

traffic rules and the provision of the M.V.Act. They have violated the policy 

condition. As such, O.P. No.3 has not any liability to pay the compensation as 

stated. O.P. No.3 deny that at the time of accident the vehicle was covered 
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with insurance. O.P. No.3 further submitted that there was a contributory 

negligence on the part of the alleged injured. Under such, circumstances the 

O.P. No.3 prayed for dismissed the claim petition.   

 

5. Upon pleadings and hearing of the parties following issues are framed:- 

  

(1) Whether the accident took place due to rash and negligent driving of the 

vehicle N0.AS.01 EC/3004 (TATA Winger), the claimant injured due to 

accident? 

 

(2) Whether the offending vehicle was duly insured with NIAC, Kokrajhar at the 

time of accident? 

 

(3) What shall be the just and proper compensation and by whom it is payable.  

 

(4) Whether the claimant is entitled to get the relief as prayed for? 

 

 

6. The claimant examined himself as CW.1 and duly cross-examined by 

the defence lawyer. The O.P. also adduced evidence through two numbers of 

DW. 

 

7. I have also heard argument put forward by ld. counsel for both parties. 

I have thoroughly perused the whole evidence on record.  

 

8. Ld. Counsel for claimant submitted that due to rash and negligent 

driving of the driver of the vehicle the accident took place and at the relevant 

time the insurance of the vehicle was valid. So, O.P. No.3 is liable to pay 

compensation.  

 

 9. On the other hand ld. Counsel for insurance Co. O.P. No.3 submitted 

that since the vehicle was plying passenger with exceeding the permit limit so, 

insurance company is not liable to compensate. To support his argument ld. 

Counsel for insurance cited the following case law reported in 2005 (1) TAC 86. 
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Again ld. Counsel for O.P. No.1 and 2 submitted that even if the driver of the 

vehicle plying the vehicle with a passenger exceeding permit limit the 

insurance company is liable to pay. To support his contention ld. Counsel for 

O.P. NO.1 and 2 submitted the following case law viz (1) Putu Hazarika Vs. NIC 

and another reported in 2013 (2) GLT 882, (2) New India Assurance Co. Ltd. 

Vs. S.K. Roy Choudhury reported in 2014 (3) GLT 372 (3).  

 

10 I have thoroughly perused all the case laws cited by ld. Counsel for 

both the parties.  

DECISION AND REASONS FOR DECISION 

 

ISSUE NOS. 1 AND 2:- 

 

11.  As both the issues are inter-related with each other, so both the issued 

are taken together for decision.  

 

12. The claimant examined himself as CW.1, deposed that 22.5.13 at about 

3 PM he alongwith others went to attend in Mukali Bihu Function at 

Ghorabandha Sipajhar from Dhopguri in a TATA Winger bearing registration 

NO. AS.01 EC 3004 on behalf of Nabajyoti Bihuwa Dal. Due to rash and 

negligent driving of the driver of the vehicle the vehicle met an accident, 

knocking at a bamboo groves. As a result he alongwith others sustained 

serious injuries. Local people rescued them and taken him to hospital with the 

help of police personnel. As the injury sustained in the accident was serious 

one so he has been removed to GMCH and taken treatment there from 12.5.13 

to 16.5.13 and again he went to GMCH. He has incurred an expenditure of 

about Rs.2 lac for his treatment. He stated that  in the accident their mobile 

handset and the costume of Bihu including musical instrument worth of about 

Rs. 2 lac has been damaged. He has submitted and exhibit the following 

documents before this court. Ext.1 is the AIR, Ext.2 to 51 are the medical 

advice slip and cash memos. Ext.54 is the medical certificate. Ext.55 is the 

income certificate. Ext.58, 59,60 and 61 are the voucher of car bill. 
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 Though he has been exposed to long cross-examination the evidence 

as to rash and negligent driving of the driver of the said TATA Winger where 

he traveled has remained unshaken. In cross-examination it is stated that the 

expenditure incurred in treatment has not been mentioned in the claim 

petition. I have thoroughly perused the whole case record including the 

materials on record.   

 

13. A careful perusal of the case record including the pleadings of the 

parties and evidence adduced by the DW of O.P. No.3 nowhere stated that 

accident was caused not due to rash and negligent driving of the driver of the 

offending vehicle. As such, it is held that accident was caused due to rash and 

negligent driving of the driver of the vehicle. Accordingly issue NO.1 has 

decided affirmatively.  

 

14. Besides, the W.S filed by O.P. No.3 nowhere stated that the offending 

vehicle was not insured with the New India Insurance Co. Ltd. The O.P. 

nowhere challenged about the valid insurance. The accident took place on 

11.5.13 and the insurance was valid upto 3.9.13. So, the accident took place 

during the validity of the insurance. Accordingly the issue NO.2 is decided in 

favour of the claimant. 

 

 

ISSUE NO.3 & 4 :-  

 

15.  Both the issues are taken up together as the issue No.4 is directly 

related to issue No.3. 

 

16. A perusal of the claim petition shows that the claimant has filed this 

case for compensation of Rs.4,00,000/-. Though the claimant stated that he 

has incurred an expenditure of Rs.2,00,000/- for his treatment but in fact he 

has exhibited the following documents and cash memo in the case.  Ext.2 to 51 

are the medical advice slip and cash memos. Ext.54 is the medical certificate. 

Ext.55 is the income certificate. Ext.58, 59,60 and 61 are the voucher of car 

bill. From the vouchers for purchasing medicines, bandage etc. the claimant 
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spent Rs.69,517/-. The claimant has also exhibited Ext.58, 59,60 and 61 which 

are claimed as a cash memo used for the vehicle for carrying claimant to 

Mangaldai and GMCH. Now the question comes how far reliable these four 

documents. None of the aforesaid documents is proved by the person who 

issued it. Besides, as submitted by ld. Counsel for opposite party all the 

aforesaid documents are written in same handwriting. That apart Ext.60 shown 

to have been issued by driver of vehicle registration No. AM.03-1278. In fact 

there is no such registration number for vehicle in India.  Ext. 60 and 61 being 

the amount more than Rs.3000/- are of the aforesaid bill shown to have been 

received by the receiver by putting signature on any revenue ticket. That 

apart, the date alleged to have been used the vehicle for hire by the claimant 

is not authenticated by any other document. No doubt, claimant has incurred 

expenditure for transportation during his treatment. But these documents are 

not relied on due to aforesaid reasons.  For the whole treatment a lump-sum 

amount of Rs.5000/- is reasonable in the present case for transportation.  

 

17. To consider the case as grievous injury the claimant is to prove the 

ingredient U/S 320 IPC.  

 

18.  U/S 320 of the IPC grievous hurt is define as some kind of hurt 

specifically in section itself only are designated as grievous. The claimant in his 

evidence stated nothing that he sustained injury in the accident in such a 

nature that firstly- emasculation, secondly-permanent privation of side of either 

eye, thirdly- permanent privation of hearing of the either ear, fourthly-privation 

of any member or joint, fifthly destruction  or permanent impairing  or the 

powers of any member or joints, sixthly- permanent disfiguration  of the head 

or face, seventhly fracture or dislocation of a bone or tooth, eighthly- any hurt  

which endangers life or which causes the suffer to be during the space of 

twenty days in severe bodily pain, or unable to follow his ordinary pursuits. In 

fact there is not a single injury report submitted by claimant to ascertain the 

degree of injury. The only document shown to have been adduced by claimant 

is Ext.54 which shows that the injured claimant was treated on 12.5.13 and 

referred to CTUS department and he was suffering from STI following RTA. 

From the documents it cannot be ascertained what type of injury sustained by 
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claimant in the aforesaid RTA specifically. In absence of such documents and 

evidence this case is treated for simple injury only.   As such, in this case, by 

applying the general principle for compensation in injured cases as laid down 

by Hon’ble Supreme Court in Rajkumar Vs. Ajay Kumar decided on 10.10.11 

vide MANU/ SC/1018/2010, the general principle for computation of 

compensation of injury cases is applied in the present case. In the instant case, 

the computation of compensation is made accordingly as follows. 

 

19.  In regard to pecuniary damages, general damages in the claim petition 

and the statement of claimant stated that claimant has been continuous 

treatment till date of filing of the claim petition. But in the evidence of claimant 

it is silent that how the claimant was under treatment till the filing of the 

written evidence.  So, the claim of continuous treatment till the day of filing of 

the written evidence on affidavit cannot be believable and convincing.  

 

20. It is true that according to claim petition his profession is driver and 

artist. To substantiate claimant’s claim as to his profession he has exhibited 

one certificate vide Ext.55. The said exhibit was not produced by the person 

who issued it. On close scrutiny of the Ext.55 it is shown to have been issued 

by one Gobinda Barman, residence of Charanpara, P.O. Putrani Tangla. The 

aforesaid Ext.55 shows that the claimant Dulal Nath has drove the said Magic 

bearing NO.AS 27-1047 as a professional driver for last one year @ Rs.6000/- 

per month as a salary and D.A. Rs.50 per day. But the said Gobinda Barman 

has not produced any registration certificate of his Magic vehicle to show his 

ownership. Besides, Ext.56 the driving licence of Dulal Nath is not a 

professional driving licence. Under such circumstances Ext.55 cannot be relied 

on. There is no any specific evidence that how many days he has been under 

treatment. Besides there is no evidence that due to alleged injury how he  

suffered  in earning capacity. It is a fact that he has been under treatment as a 

outdoor patient at GMCH on 12.5.13 ( Ext.3), 21.5.13 ( Ext.38), 31.5.13 ( 

Ext.43) , 1.6.13 ( Ext.46)  and 1.7.13 ( Ext.52). But the claimant has failed to 

produce any document that he was taken treatment as an indoor patient. So, 

the claim for continuous taking treatment as an indoor patient at GMCH cannot 

be able to substantiate.   But it cannot be ruled out that due to accident the 
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claimant has suffered loss of income. Even as a daily labour if it is assumed 

that he has been remained absent for his daily labour for 10 days he could 

have sustained a loss of Rs.150 x 10= Rs.1500/-.  

 

21. The head under which the compensation is awarded in the present case 

is as follows:-  

 

Pecuniary damaged (special damages) (1) expenses relating to treatment + 

medicine + hospitalization as submitted voucher Rs.69,517/-, for transportation 

Rs.5000/, Loss of earning during the period of treatment Rs.1500/-, non 

pecuniary damaged  ( general damages) i.e. damages for pain and suffering 

and trauma etc. Rs. 5,000/-. So, total compensation comes to Rs.81,017/-.  

 

22. Ld. counsel for O.P. No.3 insurance company submitted that  at the 

time of accident in the vehicle where the claimant was traveling the driver of 

the vehicle carrying the number of passenger which is exceed of the permit 

limit. As such, the insurance company is not entitled to pay the compensation.   

 

23. Per contra ld. Counsel for claimant submitted that the claim petition 

and the evidence adduced by claimant clearly shows that due to rash and 

negligent driving of the driver of the offending TATA winger where the 

claimant was traveling the accident took place. Ld. Counsel for accused 

submitted that since the offending vehicle was under package insurance 

coverage so the insurance is liable to pay compensation. That apart, the 

defence has failed to prove that it is the claimant who traveled in the aforesaid 

offending vehicle is traveled in exceed of permit limit. To support his argument 

ld. Counsel for claimant submit a case law reported in Putu Hazarika Vs. NIC 

and another reported in 2013 (2) GLT 882 and it is held in para 9 of the case 

that – “the deceased was traveling with  a large quantity of vegetables for sale 

in the Golaghat vegetable market. Thus he was not a gratuitous passenger but 

a fare paid owner of the goods traveling in the said vehicle. Accordingly the 

respondent No.1 National Insurance co. Ltd. directed to pay the entire amount 

from that day in the Tribunal.” 
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24. In para 12 of the another case law viz New India Assurance Co. Ltd. Vs. 

Jiban Shaha (2001) 2 GLT 137 held- 

 

“In that view of the matter, I am the considered opinion to held that any 

vehicular accident happened/happens after the commencement of the Moro 

Vehicle Act,1988, gratuitous passenger or any passenger travels in a Lorry or 

any vehicle  not authorized otherwise to carry passenger or entitle to be 

compensated by the Insurance Company unless it is proved to the satisfaction 

of the ld. Tribunal that the accident occurred  only due to carrying of the 

aforesaid gratuitous or unauthorized passenger. To get a exonerated  from 

liability the manner is to prove that the carrying of unauthorised/gratuitous 

passengers was the only cause of such accident.”  

 

25. In New India Assurance Co. Ltd. Vs. S.K. Roy Choudhury reported in 

2014 (3) GLT 372 the Hon’ble High Court held that “the occupant of private 

vehicle (car) meeting with an accident and sustained injuries where the car 

was insured under comprehensive policy ( also known as package policy). So 

the appellants contention as regards absence of liability of the insurer to 

indemnify insured as against such liability. It was also held that “covered under 

insurance policy and entitled to receive compensation and as such the said 

appeal was dismissed.”  

 

26. In the instant case the O.P. NO.3 failed to prove that it is for the 

gratuitous passenger the accident was caused. Under such circumstances, O.P. 

No.3 is liable to pay compensation.   

  

ORDER 

 

27. In the result, the claim petition is allowed awarding Rs.81,017/-, which 

is rounded off to Rs.81,000/-(Rupees eighty one thousand) only including 

interim relief if paid through the account payee Cheque in the name of 

claimant by the O.P. No.3, New India Assurance Co. Ltd., Kokrajhar Branch, 

Kokrajhar With interest thereon @ 6% per annum  from the date of filing the 

evidence on affidavit i.e. on 29.1.15. O.P. No.3 is further directed to clear the 
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amount within a period of 30 days from the date of order failing which the O.P. 

No.3, New India Assurance Co. Ltd., Kokrajhar Branch, Kokrajhar Shall be 

liable to pay further interest in the same rate till the day of realization.  

 

 Given under my hand and seal of this court on this the 7th     day of 

May,2015  at Udalguri Court. 

 

       (A.K.Borah)                                                                                                                                         

 Member, MACT, 

Udalguri, BTAD. 

  

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Member, MACT,       

         Udalguri, BTAD. 

 

 

 

 

 

 

 

 

  

 

 


